3655S. 03C
SENATE COW TTEE SUBSTI TUTE

FOR

HOUSE BI LL NO. 1468

AN ACT

To repeal sections 375.775, 376.1350, 379.321, 379. 362,
379.889 and 379.890, RSMb, relating to comrercial |ines
of insurance, and to enact in lieu thereof five new
sections relating to the sane subject.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWG:

Section A Sections 375.775, 376.1350, 379.321, 379.362,
379.889 and 379.890, RSMb, are repeal ed and five new sections
enacted in lieu thereof, to be known as sections 375.775,

376. 1350, 379.321, 379.889 and 379.890, to read as follows:

375.775. 1. The association shall:

(1) Be obligated to the extent of the covered clains
existing prior to the date of [entry of a decree or judgnent

pursuant to section 375.560] a final order of liquidation or a

judicial determ nation by a court of conpetent jurisdiction in
the insurer's domciliary state that an insolvent insurer exists
and arising within thirty days fromthe date or at the tine of
the first such [decree, judgnent] order or determ nation, or
before the policy expiration date if less than thirty days after
such date, or before or at the time the insured replaces the
policy or causes its cancellation, if he does so within thirty
days of such date, but obligation shall include only that anount
of each covered claimwhich is in excess of one hundred dollars

and is less than three hundred thousand doll ars, except that the



associ ation shall pay the full anobunt of any covered claim
arising out of a workers' conpensation policy. |In no event shal
t he association be obligated to an insured or claimnt in an
anount in excess of the face anount or the limts of the policy
fromwhich a claimarises or be obligated for the paynent of
unearned prem umin excess of the anmount of ten thousand doll ars,
or to an insured or claimant on any covered claimuntil it
receives confirmation fromthe receiver or liquidator of an

i nsol vent insurer that the claimis within the coverage of an
applicable policy of the insolvent insurer, except that within
the sole discretion of the association, if the association deens
it has sufficient evidence from other sources, including any
claimfornms which may be propounded by the association, that the
claimis within the coverage of an applicable policy of the

i nsolvent insurer, it shall proceed to process the claim
pursuant to its statutory obligations, w thout such confirmation
by the receiver or liquidator:

(a) Al covered clains shall be filed with the association
on the claiminformation formrequired by this paragraph no |ater
than the final date first set by the court for the filing of
clains against the |iquidator or receiver of an insolvent
insurer, except that if the tinme first set by the court for
filing clainms is one year or less fromthe date of insolvency,
and an extension of the tinme to file clains is granted by the
court, clains may be filed with the association no |ater than the
new date set by the court or within one year of the date of
i nsol vency, whichever first occurs. 1In no event shall the

associ ation be obligated on a claimfiled after such date or on



one not filed on the required form A claiminformation form
shal | consist of a statenent verified under oath by the clai mant
whi ch includes all of the follow ng:

a. The particulars of the claim

b. A statement that the sumclainmed is justly ow ng and
that there is no setoff, counterclaim or defense to said claim

c. The nane and address of the clainmant and the attorney
who represents the claimant, if any; and

d. If the claimant is an insured, that the insured s net
worth did not exceed twenty-five mllion dollars on the date the
i nsurer becane an insolvent insurer. The association may require
that a prescribed formbe used and may require that other
i nformation and docunents be included. A covered claimshall not
i nclude any claimnot described in a tinmely filed claim
i nformation form even though the existence of the claimwas not
known to the claimant at the time a claiminformation form was
filed;

(b) 1n the case of clains arising froma nenber insurer

subject to a final order of liquidation issued on or after

Septenber 1, 2000, the provisions of paragraph (a) of subdivision

(1) of subsection 1 of this section shall not apply and in lieu

thereof, such clains shall be governed by this paragraph. Al

covered clains shall be filed with the association, |iquidator or

receiver no later than the final date first set by the court for

the filing of clains against the liquidator or receiver of an

i nsol vent insurer, except that if the tinme first set by the court

for filing clains is one vear or less fromthe date of the

i nsol vency, and an extension of the tine to file clains is




granted by the court, clainse may be filed no later than the new

date set by the court or within one vear of the date of

i nsol vency, whichever first occurs. The association nmay require

that the prescribed forns be used and nmay require that other

i nformati on and docunents be included in confirm ng the existence

of a covered claimor in determining eligibility of any cl ai mant.

Such information may include, but is not limted to:

a. The particulars of the claim

b. A statenent that the sumclainmed is justly ow ng and

that there is not setoff, counterclaim or defense to said claim

c. The nane and address of the clainmant and the attorney

who represents the claimant, if any:; and

d. A verification under oath of such requested information.

In no event shall the association be obligated on a claimfiled

with the association, liquidator or receiver for protection

afforded under the insured's policy for incurred but not reported

| osses. A covered claimshall not include any claimthat is not

filed prior to the final date for filing clains, even though the

exi stence of the clainse was not known to the claimant prior to

such final date.

(c) Inthe case of clains arising frombodily injury,
si ckness or disease, the anobunt of any such award shall not
exceed the claimant's reasonabl e expenses incurred for necessary
medi cal, surgical, X-ray, dental services and conparabl e services
for individuals who, in the exercise of their constitutional
rights, rely on spiritual nmeans alone for healing in accordance
with the tenets and practices of a recognized church or religious

denom nation by a duly accredited practitioner thereof, including



prosthetic devices and necessary anbul ance, hospital,

pr of essi onal nursing, and any anounts |ost or to be | ost by
reason of claimant's inability to work and earn wages or salary
or their equivalent, except that the association shall pay the
full anmpbunt of any covered claimarising out of a workers'
conpensation policy. Such award may al so i nclude paynents in
fact made to others, not menbers of claimant's househol d, which
were reasonably incurred to obtain from such ot her persons

ordi nary and necessary services for the production of incone in
lieu of those services the claimant woul d have perforned for

hi nsel f had he not been injured. Verdicts as respect only those
civil actions as may be brought to recover danages as provided in
this section shall specifically set out the suns applicable to
each itemin this section for which an award may be nade;

(2) Be deened the insurer to the extent of its obligations
on the covered clains and to such extent shall have all rights,
duties, and obligations of the insolvent insurer as if the
i nsurer had not becone insolvent;

(3) Allocate clains paid and expenses incurred anong the
four accounts separately, and assess nenber insurers separately
for each account anounts necessary to pay the obligations of the
associ ati on under subdivision (1) of this subsection to an
i nsol vency, the expenses of handling covered clains subsequent to
an insolvency, the cost of exam nations under subdivision (6) of
this subsection, and other expenses authorized by sections
375.771 to 375.779.

The assessnents of each nenber insurer shall be in the

proportion that the net direct witten prem uns of the nmenber



insurer for the preceding cal endar year on the kinds of insurance
in the account bears to the net direct witten premuns of al
menber insurers for the preceding cal endar year of the kinds of

i nsurance in the account. Each nenber insurer shall be notified
of the assessnent not later than thirty days before it is due.

No nenber insurer nay be assessed in any year on any account an
anount greater than one percent of that menber insurer's net
direct witten premuns for the preceding cal endar year on the

ki nds of insurance in the account. |f the maxi num assessnent,
together with the other assets of the association in any account,
does not provide in any one year in any account an anount
sufficient to nake all necessary paynents fromthat account, the
funds avail able shall be prorated and the unpaid portion shall be
paid as soon thereafter as funds becone avail able. The

associ ation may defer, in whole or in part, the assessnent of any
menber insurer, if the assessment woul d cause the nenber
insurer's financial statenent to reflect amounts of capital or
surplus |l ess than the m ni mum anmounts required for a certificate
of authority by any jurisdiction in which the nmenber insurer is
aut horized to transact insurance. Deferred assessnents shall be
pai d when such paynent will not reduce capital or surplus bel ow
requi red mni muns. Such paynents shall be refunded to those
conpani es receiving | arger assessnments by virtue of such
defernment, or, in the discretion of any such conpany, credited
agai nst future assessnents. No dividends shall be paid

st ockhol ders or policyhol ders of a nenber insurer so |long as al

or part of any assessnent agai nst such insurer remains deferred.

Each nmenber insurer nmay set off against any assessnent,



aut hori zed paynents made on covered clains and expenses incurred
in the paynent of such clains by the nmenber insurer if they are
chargeabl e to the account for which the assessnment is made.
Assessnents made under sections 375.771 to 375.779 and section
375.916 shall not be subject to subsection 1 of section 375.916;

(4) Handle clains through its enpl oyees or through one or
nore insurers or other persons designated as servicing
facilities. Designation of a servicing facility is subject to
t he approval of the director, but such designation may be
declined by a nenber insurer;

(5) Reinburse each servicing facility for obligations of
the association paid by the facility and for actual expenses
incurred by the facility while handling clainms on behalf of the
associ ation and shall pay the other expenses of the association
aut hori zed by this section;

(6) Be subject to exam nation and regulation by the
director. The board of directors shall submt, not later than
March thirtieth of each year, a financial report for the
precedi ng cal endar year in a form approved by the director; and

(7) Be considered to have been desi gnated comr ssi oner
pursuant to subsection 2 of section 375.670, and it shall proceed
to investigate, hear, settle, and determ ne covered clains unl ess
the claimant shall, within thirty days fromthe date the claimis
presented, present a witten demand that such cl ai m be processed
in the liquidation proceedings as a claimnot covered by sections
375.771 to 375.779.

2. The association nay:

(1) Appear in, defend and appeal any action on a claim



brought agai nst the associ ation;

(2) Enploy or retain such persons as are necessary to
handl e cl ai ns and perform other duties of the association;

(3) Borrow funds necessary to effect the purposes of
sections 375.771 to 375.779 in accord with the plan of operation;

(4) Sue or be sued;

(5) Negotiate and becone a party to such contracts as are
necessary to carry out the purpose of sections 375.771 to
375.779;

(6) Performsuch other acts as are necessary or proper to
ef fectuate the purpose of sections 375.771 to 375.779;

(7) Refund to the nmenber insurers in proportion to the
contribution of each nmenmber insurer to that account that anount
by which the assets of the account exceed the liabilities, if, at
the end of any cal endar year, the board of directors finds that
the assets of the association in any account exceed the
liabilities of that account as estimated by the board of
directors for the com ng year; and

(8) Becone a nenber of the National Committee on | nsurance
Guar anty Funds.

376.1350. For purposes of sections 376.1350 to 376.1390,
the follow ng terns nean:

(1) "Adverse determnation”, a determnation by a health
carrier or its designee utilization review organization that an
adm ssion, availability of care, continued stay or other health
care service has been reviewed and, based upon the information
provi ded, does not neet the health carrier's requirenents for

medi cal necessity, appropriateness, health care setting, |evel of



care or effectiveness, and the paynent for the requested service
is therefore denied, reduced or term nated,

(2) "Anbulatory review', utilization review of health care
services perfornmed or provided in an outpatient setting;

(3) "Case managenent"”, a coordi nated set of activities
conducted for individual patient managenent of serious,
conplicated, protracted or other health conditions;

(4) "Certification", a determnation by a health carrier or
its designee utilization review organization that an adm ssion,
availability of care, continued stay or other health care service
has been revi ewed and, based on the information provided,
satisfies the health carrier's requirenents for nedica
necessity, appropriateness, health care setting, |evel of care
and effectiveness,;

(5) "dinical peer", a physician or other health care
prof essi onal who holds a nonrestricted license in a state of the
United States and in the sanme or simlar specialty as typically
manages the nedical condition, procedure or treatnment under
revi ew,

(6) "dinical reviewcriteria", the witten screening
procedures, decision abstracts, clinical protocols and practice
gui delines used by the health carrier to determ ne the necessity
and appropriateness of health care services;

(7) "Concurrent review', utilization review conducted
during a patient's hospital stay or course of treatnent;

(8) "Covered benefit" or "benefit", a health care service
that an enrollee is entitled under the ternms of a health benefit

pl an;



(9) "Director", the director of the departnent of
i nsur ance;

(10) "D scharge planning", the formal process for
determ ning, prior to discharge froma facility, the coordination
and managenent of the care that a patient receives foll ow ng
di scharge froma facility;

(11) "Drug", any substance prescribed by a licensed health
care provider acting within the scope of the provider's |icense
and that is intended for use in the diagnosis, mtigation,
treatnment or prevention of disease. The termincludes only those
substances that are approved by the FDA for at |east one
i ndi cati on;

(12) "Enmergency nedical condition", the sudden and, at the
time, unexpected onset of a health condition that manifests
itself by synptons of sufficient severity that would | ead a
prudent |ay person, possessing an average know edge of medicine
and health, to believe that imedi ate nedical care is required,
whi ch may include, but shall not be limted to:

(a) Placing the person's health in significant jeopardy;

(b) Serious inpairnment to a bodily function;

(c) Serious dysfunction of any bodily organ or part;

(d) Inadequately controlled pain; or

(e) Wth respect to a pregnant woman who i s having
contractions:

a. That there is inadequate tinme to effect a safe transfer
to another hospital before delivery; or

b. That transfer to another hospital nay pose a threat to

the health or safety of the wonman or unborn child;

10



(13) "Energency service", a health care itemor service
furnished or required to evaluate and treat an energency nedi cal
condition, which may include, but shall not be [imted to, health
care services that are provided in a licensed hospital's
energency facility by an appropriate provider;

(14) "Enrollee", a policyholder, subscriber, covered person
or other individual participating in a health benefit plan;

(15) "FDA", the federal Food and Drug Adm nistration;

(16) "Facility", an institution providing health care
services or a health care setting, including but not limted to
hospital s and other |icensed inpatient centers, anbul atory
surgical or treatnment centers, skilled nursing centers,
residential treatnment centers, diagnostic, |aboratory and imaging
centers, and rehabilitation and other therapeutic health
settings;

(17) "Gievance", a witten conplaint submtted by or on
behal f of an enrollee regarding the:

(a) Availability, delivery or quality of health care
services, including a conplaint regardi ng an adverse
determ nati on nade pursuant to utilization review,

(b) dains paynent, handling or reinbursenent for health
care services; or

(c) Matters pertaining to the contractual relationship
between an enrollee and a health carrier;

(18) "Health benefit plan", a policy, contract, certificate
or agreenent entered into, offered or issued by a health carrier
to provide, deliver, arrange for, pay for, or reinburse any of

the costs of health care services; except that, health benefit

11



pl an shall not include any coverage pursuant to liability

i nsurance policy, workers' conpensation insurance policy, or

nedi cal paynents insurance issued as a supplenent to a liability

policy;

(19) "Health care professional", a physician or other
health care practitioner licensed, accredited or certified by the
state of Mssouri to perform specified health services consistent
with state | aw,

(20) "Health care provider" or "provider", a health care
professional or a facility;

(21) "Health care service", a service for the diagnosis,
prevention, treatnment, cure or relief of a health condition,
illness, injury or disease;

(22) "Health carrier", an entity subject to the insurance
|l aws and regul ations of this state that contracts or offers to
contract to provide, deliver, arrange for, pay for or reinburse
any of the costs of health care services, including a sickness
and acci dent insurance conpany, a health maintenance
organi zation, a nonprofit hospital and health service
corporation, or any other entity providing a plan of health

i nsurance, health benefits or health services; except that such

pl an shall not include any coverage pursuant to a liability

i nsurance policy, workers' conpensation insurance policy, or

nedi cal paynents insurance issued as a supplenent to a liability

policy;
(23) "Health indemity plan", a health benefit plan that is
not a managed care pl an

(24) "Managed care plan", a health benefit plan that either

12



requires an enrollee to use, or creates incentives, including
financial incentives, for an enrollee to use, health care

provi ders managed, owned, under contract with or enpl oyed by the
health carrier;

(25) "Participating provider", a provider who, under a
contract with the health carrier or with its contractor or
subcontractor, has agreed to provide health care services to
enroll ees with an expectation of receiving paynent, other than
coi nsurance, co-paynents or deductibles, directly or indirectly
fromthe health carrier;

(26) "Peer-reviewed nedical literature”, a published
scientific study in a journal or other publication in which
original manuscripts have been published only after having been
critically reviewed for scientific accuracy, validity and
reliability by unbiased i ndependent experts, and that has been
determ ned by the International Conmttee of Medical Journa
Editors to have net the uniformrequirenents for manuscripts
submtted to bionedical journals or is published in a journal
specified by the United States Departnent of Health and Human
Servi ces pursuant to section 1861(t)(2)(B) of the Social Security
Act, as anended, as acceptable peer- reviewed nedical literature.
Peer-reviewed nedical literature shall not include publications
or supplenments to publications that are sponsored to a
significant extent by a pharmaceuti cal manufacturing conpany or
health carrier;

(27) "Person", an individual, a corporation, a partnership,
an association, a joint venture, a joint stock conmpany, a trust,

an uni ncor porated organi zation, any simlar entity or any

13



conbi nati on of the foregoing;

(28) "Prospective review', utilization review conducted
prior to an adm ssion or a course of treatnent;

(29) "Retrospective review', utilization review of nedical
necessity that is conducted after services have been provided to
a patient, but does not include the review of a claimthat is
limted to an eval uation of reinbursenent |evels, veracity of
docunent ati on, accuracy of coding or adjudication for paynent;

(30) "Second opinion", an opportunity or requirenent to
obtain a clinical evaluation by a provider other than the one
originally making a recommendati on for a proposed health service
to assess the clinical necessity and appropri ateness of the
initial proposed health service;

(31) "Stabilize", with respect to an energency nedi cal
condition, that no naterial deterioration of the condition is
likely to result or occur before an individual may be
transferred,

(32) "Standard reference conpendi a":

(a) The American Hospital Fornulary Service-Drug
| nf ormati on; or

(b) The United States Pharmnmacopoei a-Drug | nformation;

(33) "Uilization review', a set of fornmal techniques
designed to nonitor the use of, or evaluate the clinica
necessity, appropriateness, efficacy, or efficiency of, health
care services, procedures, or settings. Techniques nay include
anbul atory review, prospective review, second opinion,
certification, concurrent review, case managenent, discharge

pl anni ng or retrospective review. Uilization review shall not

14



i nclude el ective requests for clarification of coverage;

(34) "Utilization review organi zation", a utilization
review agent as defined in section 374.500, RSM.

379.321. 1. Every insurer shall file with the director,
except as to commercial property or comrercial casualty insurance
as provided in subsection 6 of this section, every manual of
classifications, rules, underwiting rules and rates, every
rating plan and every nodification of the foregoing which it uses
and the policies and fornms to which such rates are applied. Any
insurer may satisfy its obligation to make any such filings by
becom ng a nmenber of, or a subscriber to, a licensed rating
organi zati on whi ch makes such filings and by authorizing the
director to accept such filings on its behalf, provided that
not hi ng contained in section 379.017 and sections 379.316 to
379. 361 shall be construed as requiring any insurer to becone a
menber of or a subscriber to any rating organization or as
requi ring any nenber or subscriber to authorize the director to
accept such filings onits behalf. Filing with the director by
such insurer or licensed rating organization within ten days
after such manuals, rating plans or nodifications thereof or
policies or forns are effective shall be sufficient conpliance
with this section.

2. Except as to comercial property or commercial casualty
i nsurance as provided in subsection 6 of this section [and inland
marine risks as provided in subsection 1 of this section], no
insurer shall nake or issue a policy or contract except pursuant
to filings which are in effect for that insurer or pursuant to

section 379.017 and sections 379.316 to 379.361. Any rates,

15



rating plans, rules, classifications or systens, in effect on
August 13, 1972, shall be continued in effect until w thdrawn by
the insurer or rating organization which filed them

3. Upon the witten application of the insured, stating his
or her reasons therefor, filed with the insurer, a rate in excess
of that provided by a filing otherw se applicable may be used on
any specific risk.

4. Every insurer which is a nenber of or a subscriber to a
rating organi zation shall be deened to have authorized the
director to accept on its behalf all filings nade by the rating
organi zation which are within the scope of its nenbership or
subscri bershi p, provided:

(1) That any subscriber may withdraw or term nate such
aut hori zation, either generally or for individual filings, by
witten notice to the director and to the rating organi zati on and
may then nake its own independent filings for any kinds of
i nsurance, or subdivisions, or classes of risks, or parts or
conbi nati ons of any of the foregoing, with respect to which it
has wi t hdrawn or term nated such authorization, or nmay request
the rating organization, within its discretion, to make any such
filing on an agency basis solely on behalf of the requesting
subscri ber; and

(2) That any nenber may proceed in the sanme manner as a
subscri ber unless the rating organi zation shall have adopted a
rule, with the approval of the director:

(a) Requiring a nenber, before making an i ndependent
filing, first to request the rating organi zation to nake such

filing on its behalf and requiring the rating organization,

16



within thirty days after recei pt of such request, either:

a. To make such filing as a rating organization filing;

b. To nmake such filing on an agency basis solely on behalf
of the requesting nmenber; or

c. To decline the request of such nenber; and

(b) Excluding from nmenbership any insurer which elects to
make any filing wholly independently of the rating organization.

5. Any change in a filing nade pursuant to this section
during the first six nonths of the date such filing becones
effective shall be approved or disapproved by the director within
ten days following the director's recei pt of notice of such
proposed change.

6. Commercial property and commercial casualty requirenents
differ as follows:

(1) Al commercial property and commercial casualty
i nsurance rates, rate plans, nodifications, and manual s of
classifications, where appropriate, shall be filed wth the
director for informational purposes only. Such rates are not to
be revi ewed or approved by the departnent of insurance as a
condition of their use. Nothing in this subsection shall require
the filing of individual rates where the original manuals, rates
and rules for the insurance plan or programto which such
i ndi vi dual policies conform have already been filed with the
director;

(2) If an insurer will only renew a comercial casualty or
commercial property insurance policy with an increase in prem um
of twenty-five percent or nore, a "premumalteration requiring

notification” notice nust be nmailed or delivered by the insurer

17



at | east sixty days prior to the expiration date of the policy,
except in the case of an unbrella or excess policy the coverage
of which is contingent on the coverage of an underlying policy of
commercial property or casualty insurance, in which case notice
of an increase in premumof twenty-five percent or nore shall be
mai l ed or delivered at least thirty days prior to the expiration
date of the policy. Such notice shall be mailed or delivered to
the agent of record and to the naned insured at the address shown
in the policy. |If the insurer fails to neet this notice

requi renent, the insured shall have the option of continuing the
policy for the remainder of the notice period plus an additional
thirty days at the premumrate of the existing policy or
contract. This provision does not apply if the insurer has
offered to renew a policy w thout such an increase in prem um or
if the insured fails to pay a prem um due or any advance prem um
required by the insurer for renewal. For purposes of this
section, "premumalteration requiring notification" nmeans an
annual increase in premumof twenty-five percent or nore,
exclusive of premumincreases due to a change in the operations
of the insured which increases either the hazard insured agai nst
or the individual |oss characteristics, or due to a change in the
magni t ude of the exposure basis, including, without limtation,
increases in payroll or sales. For conmercial nultiperi

policies, no "premumalteration requiring notification"” shall be
required unless the increase in premumfor all of a
policyholder's policies taken together anbunts to a twenty- five
percent or nore annual increase in prenm um

(3) Conmercial property and conmercial casualty policy

18



forms shall be filed with the director as provided pursuant to
subsection 1 of this section. However, if after review, it is
determ ned that corrective action nust be taken to nodify the
filed fornms, the director shall inpose such corrective action on
a prospective basis for new policies. Al policies previously

i ssued which are of a type that is subject to such corrective
action shall be deened to have been nodified to conformto such
corrective action retroactive to their inception date;

(4) For purposes of this section, "comrercial casualty”
nmeans "conmercial casualty insurance" as defined in section
379.882. For purposes of this section, "conmercial property"”
means property insurance, which is for business and professional
interests, whether for profit, nonprofit or public in nature
which is not for personal, famly or househol d purposes, and

shall include commercial inland marine i nsurance, but does not

include title insurance;

(5) Nothing in this subsection shall |imt the director's
authority over excessive, inadequate or unfairly discrimnatory
rates.

379.889. [1. The effective date of a commercial casualty
insurance filing required to be submtted to the director for
review shall be the date specified therein, but not earlier than
sixty days after the filing is received by the director. |If the
director has reviewed the filing prior to expiration of the
waiting period, the director may authorize an effective date
prior to expiration of the waiting period but not earlier than
the date such witten application is received. |If the director

has not approved or di sapproved the commercial casualty insurance
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filing wthin the sixty-day period after the filing is received
by the director, the filing shall be deened approved until such
time as the director disapproves the filing.

2. The director shall only approve] Comercial casualty

insurance [filings that are not] rates shall not be excessive,

i nadequate or unfairly discrimnatory. No rate shall be held to

be excessive unless such rate is unreasonably high for the

i nsurance coverage provided. No rate shall be held to be

i nadequat e unl ess such rate is unreasonably |ow for the insurance

coverage provided and is insufficient to sustain projected |osses

and expenses or unless such rate is unreasonably |ow for the

i nsurance coverage provided and the use of such rate has, or if

continued will have, the effect of destroying conpetition or

creating a nmonopoly. Unfair discrimnation shall be defined to

i nclude, but shall not be Iimted to, the use of rates which

unfairly discrimnate between risks in the application of |ike

charges or credits or the use of rates which unfairly

di scrim nate between risks having essentially the sanme hazard.
379.890. Supporting actuarial data shall [acconpany every]

be filed in support of a comrercial casualty insurance rate,

rating plan, or rating systemfiling, whenever requested by the

director to determ ne whether rates are excessive, inadequate or

unfairly discrimnatory. The data shall be in sufficient detai

to:

(1) Justify any rate |evel changes; and

(2) Denonstrate the statistical significance of differences
or correlations relevant to rating plan definitions and rate

differential s.
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[379.362. 1. Commercial property insurance and
commercial casualty insurance policies shall be exenpt
fromthose provisions of sections 379.316 to 379. 361,
sections 379.420 to 379.510 and section 379.888 which
concern regul ation by the departnent of policy
| anguage, policy provisions or the format of such
policies, or the rates associated with such policies,
for any policy for which the policyhol der certifies in
witing, on a certification form approved by the
departnent, that the policyhol der understands that the
policy's | anguage or the policy's rating is unregul ated
by the departnent and that the requirenents of either
subdi vision (1) or subdivision (2) below are net:

(1) The policyholder has utilized the services of
t he i ndependent i nsurance adviser. For purposes of
this section, the term"independent insurance adviser"”
means a person who is qualified through educati on,
training or experience to assess the purchaser's
i nsurance needs and anal yze the policy with or on
behal f of the policyholder. Such an insurance adviser
may be an enpl oyee of the policyholder or a person
retai ned by the purchaser, provided that the
i ndependent insurance advi ser shall not also be an
enpl oyee of the insurer. Such an independent insurance
advi ser shall only be conpensated for services rel ated
to the insurance transaction in question by the
pol i cyhol der; or

(2) The policyholder's comrerci al operations neet
any two of the following criteria:

(a) One hundred or nore enpl oyees;

(b) A net worth of over twenty-five mllion
dol | ars;

(c) Net revenues or sales of over fifty mllion
dol | ars;

(d) Paid aggregate annual conmercial insurance
prem uns of over fifty thousand dollars, excluding
wor kers' conpensation and enployer's liability
I nsur ance;

(e) Is anot-for-profit or public entity with an
annual budget or assets of at |least twenty-five mllion
dol l ars; or

(f) Is anmunicipality with a popul ati on of over
fifty thousand inhabitants.

2. An insurer witing a conmercial property or
commerci al casualty insurance policy pursuant to
subsection 1 of this section shall retain a copy of the
policyholder's witten certification as part of the
insurer's policy records of the transaction.

3. Nothing contained in subsection 1 of this
section shall be construed as exenpting commerci al
property or commercial casualty policies which neet the
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requi renents of subsection 1 of this section from any
regul atory authority of the director of the departnent
of insurance other than that authority related to the
oversight of the policy |anguage, policy provisions or
the format of policies, or of the rates used to

cal cul ate the amount of prem umcharged. In
particul ar, nothing contained in subsection 1 of this
section shall |imt the director's authority over

excessive, inadequate or unfairly discrimnatory rates.

4. The director may, by rule, require insurers
provi di ng coverage pursuant to subsection 1 of this
section to retain information in such insurer's files
identifying the policies providing such coverage, and
to report to the departnent aggregate data regarding
the types of such coverage witten and the anounts
charged for such coverage.

5. Notw thstanding the provisions of section
384. 017, RSMb, commercial property or commerci al
casual ty insurance neeting the requirenments of
subsection 1 of this section may be procured through a
surplus lines |icensee froman eligible surplus |ines
i nsurer even though the sane type of coverage or
quality of service is obtainable in the market from
admtted insurers.]
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